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COVERAGE RESTRICTED TO PERMANENT 
DISABILITY DISTINGUISHED FROM COV- 
ERAGE IN CASES OF PRESUMABLY 
PERMANENT DISABILITY 


The New York Supreme Court, Appellate Division, Second 
Department, in Finkelstein et al. v. The Equitable Life 
Assurance Society of the United States [{ 500,274], has 
pointed out that there is a distinct legal difference between 
coverage expressly restricted to permanent disability and 
coverage restricted to presumably permanent disability. 


Provisions of Policies 

The action in this case was brought by the insured to re- 
cover disability benefits on five life insurance policies and one 
health insurance policy. Two of the life policies granted 
benefits in the event the insured became totally and pre- 
sumably permanently disabled, with permanent disability being 
defined as a total disability continuing for a period of sixty 
days. The health policy ted benefits in the event the 
insured became wholly and continuously disabled. The re- 
maining three life policies granted disability benefits in the 
event the insured became totally and permanently disabled 
(the word “presumably” being omitted), with permanent dis- 
ability defined as a total disability continuing for a period of 
three months. 


Distinction Between Types of Coverage 

The disability benefits of the two cups of life insurance 
policies are, in legal effect, substantially lifferent. Coverage 
of the second ‘group was expressly restricted to permanent 
disability as distinguished from presumably permanent dis- 
ability. Where a policy provides for total and presumably 
permanent disability and then defines permanent disabili 
as one continuing for a specified period, the insured in order 
to recover need prove at the trial only that his disability was 
total and continued for the specified period. The presumption 


of permanency then becomes conclusive and irrebuttable as 

far as the insured’s right to recover is concerned. On the 

other hand, where the policy provides for total and permanent 
t 


disability and then defines the permanent disability as one 
continuing for a specified period, the insured, in order to 


recover, must is at the trial that the disability as of the 


date of the is, in fact, both total and permanent. 


Showing of Cause of Action 


Where the term “presumably” is found in the policy, the 
insured establishes his cause of action conclusively by showing 
that his disability was total and that it continued for the 

riod stated in the policy, and his subsequent recovery is 
immaterial. In the absence of the term “presumably” the in- 
sured establishes his cause of action only prima facie b 


showing the continuance of his total disability for the peri 
stated in the policy. 
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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY *% 


Explosion.—Plaintiff’s minor daughter was killed when a can, 


supposedly containing kerosene, exploded. The defendant 
refiner submitted direct and positive evidence that it had 
inspected and tested the oil, and that it was up to standard. 
Since there was no evidence of negligence on the part of 
the Ae the plaintiff was denied a recovery for wrongful 


death. (Goodson, Admr. v. Wright et al., Tenn. Supreme 
Ct.). . 1 300,069. 


Ss was denied recovery for a fire loss be- 
cause he was not the sole and unconditional owner of the 
property involved. He was granted a rehearing, however, 


ecause the court pretermitted his assignment of error to 


the action of the trial court in refusing his amended declara- 


tion, wherein he alleged that the company was estopped 
to set up the breach of covenant because the defendant’s 
qpent knew the condition of insured’s title. (Payne_v. 

ureka-Security Fire & Marine Ins. Co., Tenn. Supreme Ct.) 


Holdup Insurance—The defense to a suit on a holdup in- 
surance policy was breach of a declaration contained therein 
that insured would be accompanied by a guard at all times. 
The insured contended that he did not know of the declara- 
tion, and was not bound by it. It was held that the 
declaration was not a representation, but a contractual ob- 


ligation, the non-fulfillment of which forfeited insured’s 


right to recover. (Price v. The Century Indemnity Co., Pa. 
Supreme Ct.). . .¥ 300,066. 
Burglary I —Where a burglar forcibly entered a 


vault and then, without force, entered a safe within the 
vault, the insurer claimed that the loss was not covered, 


since entrance into the safe was made without actual force 


as required by the terms of the policy, However, the 
contract was construed as covering loss from the vault 
rather than from the safe, and the loss was held to be 
covered. On petition for rehearing, the court said that the 
fact that certain testimony in the record is not specificall 

referred to, does not indicate that it was not considered. 


Robert Orr & Co. v. Great American Indem. Co., Tenn: 
upreme Ct.)...§ 300,071. 


Moral Risk.—Although plaintiff had breached the sole and un- 
conditional ownership clause, recovery was allowed under a 
fire policy, since a statute provided that, in order for a 
breach to void a policy, it must have increased either the 
physical or moral hazard under the policy. Since the in- 
surer knew that the premises were used for gambling 
purposes and that the business might be discontinued at 
any time, it was held that the moral risk was increased 
whether insured owned the property or not, and the in- 
surer could not resist payment on that ground. (Rickerfor 
v. Westchester Fire Ins. Co. of N. Y., La. Ct. of App.)... 


{ 300,072. 


Limitation Period.—In a state court action for a fire loss sus- 
tained, a special plea of the limitation period contained in 
the policy was waived, and the suit dismissed for lack of 
jurisdiction. In a subsequent suit in a federal court, it 
was held that the former state court action was a nullity 
and the waiver of the special defense therein was not 
binding on the defendant. (Barthelmas v. Fidelity-Phenix 
Fire Ins. Co., U. S. C. C. A., 2nd C.). . .¥ 300,067. 


Compliance with Statute.—The insurer filed a plea in abate- 
ment, alleging that it was being sued as an unincorporated 
joint stock company, whereas in fact it was operating as 
an inter-insurance exchange. However, the policy in suit 
showed on its face that it was not such a policy as could 
be, lawfully issued pursuant to the statutory provisions 
inder which the insurer was organized, and it was held that 
it could not invoke such provisions and take advantage of 
its own wrong. ain Underwriters v. Meyer, Tex. Ct. 
of Civ. App.) . . .§ 300,070. 


% NEGLIGENCE * 
(Other than Automobile) 


Construction of Bay Windows.—The plaintiff sustained in- 
juries as the result of a fall upon an icy sidewalk in front 
of the defendants’ apartment house caused by the negli- 


gent construction of bay windows which allowed water to 


drip on the sidewalk, where it froze. The defendants were 
liable for causing an artificial accumulation of ice and for 


diverting the water from its natural course on to the side- 
walk. (Worthen v. Abbott, N. H. Supreme Ct.) . . .] 400,295. 


Fall of Awning.—The plaintiff was injured when an awning 
fell on him while he was walking on the sidewalk in front 


of the defendant's premises, The jury was warranted in 


finding for the plaintiff as the evidence showed that the 
defendant failed to exercise reasonable care to prevent the 
awning from falling and injuring persons on the sidewalk. 
(Weems v. Lee, Miss. Supreme Ct.). . . J 400,309. 


Lessee’s Liability—In an action to recover damages for in- 


juries sustained in a fall on the sidewalk, it was erroneous 


to grant the defendant’s motion for nonsuit, since, if, as 
contended, the defendant created a nuisance upon the side- 
walk, its subsequent surrender of the premises, with the 
nuisance unabated, did not absolve it from gooey 
for the injuries incurred. (Lindemann v. S. S. Kresge Co., 


N, J. Supreme Ct.).. .{ 400,306, 
Stevedore Injured.—The libellant brought an action to recover 


for personal injuries sustained when a y-wire parted, 
allowing a tackle block to fall while the libellant was en- 
gaged as a stevedore unloading a cargo of lumber. The 
shipowner was not liable for the injuries since the libellant 
failed to sustain the burden of proving that his injuries 
were due to the negligence in furnishing the appliance and 
keeping it in a safe condition of repair. (Hayes v. S. S. 
“Olaf Bergh”, U. S. Dist. Ct., Dist. of Mass.) . . . { 400,305. 


Swimming Pool.—The plaintiff while swimming in the de- 
fendants’ pool was injured when she was struck and her 
head knocked against the concrete wall, by a rubber ball 
with which four young men were playing a game of catch. 
It was the duty of the defendants to protect the plaintiff 
ogennst injury from such agency, if, through the exercise 
o 


reasonable care, they could have discovered the wrong- 


ful conduct and taken the appropriate course. (Boardman 


v. Ottinger, Ore. Supreme Ct.)...§ 400,311 


Defective Condition of Pool.—Plaintiff sustained injuries al- 

. to have been caused oy the defective condition of the 

defendant’s swimming pool. A demurrer was properly 

sustained for the defendant, as the legislature had deter- 

mined the scope of municipal liability for the manner of 

performing public duties, TFhevbinoee v. City of Manchester, 
. H. Supreme Ct.).. .§ 400,297. 


Beauty Operator.—Where the plaintiff's hair was burned by 
a@ permanent wave treatment given by a beauty operator 
in the defendant’s store, and the plaintiff expressed doubt 
to the operator as to the length of time required, the plain- 
tiff was not guilty of contributory negligence as a matter 
of law. (Manning v. The Leavitt Co., N H. Supreme Ct.) 

.. 7 400,296. 


Liability of Dog Owner.—The defendant was liable for the 
injuries sustained by the plaintiff when the dog owned by 
the defendant bit off the end of the plaintiff's left thumb, 
since by statute an absolute liability was imposed, and 
scienter, fault, negligence or contributory negligence is not 
Cone aod aa (Dragonette v. Brandes, Ohio Supreme Ct.) 


Collection Agency’s Liability—The defendant, a credit as- 
sociation, agreed with a merchant to collect from the plain- 
tiff an alleged debt, and for that purpose the defendant 
sent the plaintiff three letters which the complaint charged 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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used false and minatory language. It was improper to 
sustain the defendant’s demurrer because the shock which 


the defendant intentionally inflicted not only risked, but 
actually caused, physical harm, and in such circumstances 
recovery and redress are allowed. (Clark v. Associated 
Credit Men of Washington, D. C., Inc., U. S. C. C. A., Dist. 
of Col.). . ._J 400,303. 


Contractor’s Liability —The plaintiff, a boy not quite ten years 


of age, was walking along the line of the trench the de- 
fendant contractors were excavating in the street, when 
the paving collapsed, throwing him into the ditch, It was 
erroneous for the lower court to instruct the jury that 
it was for them to determine whether the ditch was an 


attractive nuisance raising the duty of ordinary care, 
(Powell v. Ligon, Pa. Supreme Ct.).. . { 400,304. 


Municipality’s Liability.—Plaintiff sustained injuries when she 


fell into a ditch at a place where a wooden crosswalk 
— it was narrower than the brick walk leading up 


to it, The plaintiff alleged that the city was negligent in 
failing to light the place and provide guard rails. The 


situation presented as a whole was such that it could not 
be said as a matter of law that the city was without fault. 
(Blankenship v. City of Caney, Kans. Supreme Ct.)... 


{ 400,301 


Landlord and Tenant.—The plaintiff followed the landlord in- 


to a dark furnace room to burn some rubbish where she 
fell into a pit and broke her leg. The plaintiff's evidence 
made it reasonably clear that the defendant was negligent 
when she led the plaintiff into the dark room without some 
word of guidance or caution. (Donaldson v. Kemper, Kans. 
Supreme Ct.). ..{ 400,300, 


Tenant’s Agreement to Repair.—The plaintiff sued the owner 


of the building of which her employer was tenant for in- 
juries sustained when she opened a window which was per- 
mitted to become out of repair. The defendant was not 
liable since the tenants expressly agreed to repair_the 
premises. (Mirsky v. Seaich Realty Co., N. Y. App. Div.) 


Immunity from Suit.—The trial court properly sustained the 


defendant’s motion for nonsuit in an action against the 
city for damages sustained when the plaintiff tripped over 
a defective angle iron, since the city was not liable to any- 
one for any injury to the person growing out of the con- 
dition of any streets, since the charter expressly exempted 
the city from any liability for injuries received on account 
of streets being defective or out of repair. (Noonan v. 
City of Portland, Ore. Supreme Ct.). . . [| 400,310. 


Charitable Hospital.—The plaintiff brought an action for per- 


sonal injuries sustained while a patient in the defendant 
hospital as the result of the negligence of one of defend- 
ant’s nurses. The judgment for the plaintiff was sustained 
on appeal as the defendant was not entitled to exemption 
from liability because of its charitable character. (England 
v. ‘ae the Good Samaritan, Calif. Dist. Ct. of App.) 


Burden of Proof.—Where there was direct and positive testi- 


mony by employees of the defendant that contradicted the 
evidence of the plaintiff, the meagre evidence of the plain- 
tiff was insufficient to carry the burden of showing negli- 
gence by a preponderance of all the evidence. (McCaffrey 
v. The Great Atlantic & Pacific Tea Co., U. S. C. C. A., 2nd 
C.). ..$ 400,313. 


Prima Facie Case of Lack of Care.—Where a dentist in ex- 


tracting a tooth used such force as to break the patient’s 
Jaw, this consequence taken in conjunction with the de- 
fendant’s statement at the time that he had struck a mallet 
too hard” established a prima facie case for recovery. 
(Zettler v. Reich, N. Y. App., 1st Dept.) . . .§ 400,314. 


WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Hearsay Testimony.—The testimony of a medical expert was 


not admissible where the plaintiff first became his patient 
after becoming a litigant and caused herself to be ex- 
amined by a paysician for the purpose of the latter’s giving 
evidence in the case to be tried. (Mitchell v. Montgomery 
Ward & Co., Ia. Supreme Ct.). . .{ 400,308. 


Instructions.—In an action to recover for the wrongful death 
of plaintiff's intestate killed by a severe electric shock, the 


trial court’s instructions were upheld as the instructions 
must be considered as a whole and be construed together, 
and, while a_ single instruction standing alone might be 
subject to criticism, when the instructions were taken to- 


gether they fair submitted the issues to the jury. 
7 v, Okla)Power & Water Co., Okla, Supreme Ct.) 


Excessiveness of Damages.—The plaintiff was awarded 
$15,000 damages for spinal injuries sustained when he fell 
from the top of a freight car. Since the cash value of 


the defendant’s future earnings at the time of the trial 
was $25,943.40, in addition to the $12,000 wages lost up 


to the time of the trial, and his outlay for medical atten- 
tion was $520, the damages awarded were not excessive. 
(Brady v. Terminal R. R. Assoc. of St. Louis, Mo. Supreme 
Ct.). . .¥ 400,307. 


Findings of Jury in Conflict—In an action to recover for 


damages caused by a fire a defective refrigerator started 


the jury found that the acts and omissions of two separate 
defendants were each negligent and the proximate cause 
of the damage, and in addition found that each act or 
omission of one of the defendants was the sole and proxi- 
mate cause of the plaintiff’s damage. There could have 


been only one sole proximate cause of the injury and since 
such findings were in conflict and mutually destructive 


there remained no finding upon which the gunamens could 
rest. (Steves Distributing Co. v. Newsom, Tex. Ct. of Civil 


App.). . .¥ 400,312. 
* LIFE x 
Renewal Commissions.—Where insurance agents assigned 


their rights to commissions under existing contracts as 
collateral for loans, they were denied an accounting of 
renewal commissions alleged to be due them. It was held 
that these commissions were not matured “debts” which 
they could alienate as they saw fit. Furthermore, they had 
not fully discharged their part of the contract, that part 
being their “servicing” of the policies. (Insley v. State Mut. 
Life Assur. Co., Pa. Supreme Ct.). . . J 500,268. 


Accident Policy.—An accident policy covered injuries sus- 
tained when insured was riding in, or driving, an auto- 
mobile. A statement made by insured in his preliminary 
proof of loss, that he was on the running board at the 
time of the accident, was held not to be conclusive in view 
of other evidence submitted, and the question was left for 
the jury’s determination. (Dykes v. Washington Nat. Ins. 
Co., Chicago, Ill., la. Supreme Ct.)...§ 500,270. 


Occupation of Insured.—In his application, the insured failed 
to fill in the blanks in which he was to state his occupation. 
The insurer issued an accident policy in which it was 
stated that insured’s occupation was farming. Insured was 
killed while hauling logs, and in a suit on the policy it 
was held that the insurer could not deny liability on the 
ground that insured was killed while engaged in an occupa- 
tion more dangerous than that provided for in the policy. 
(Metropolitan Casualty Ins. Co. of N. ¥Y. v. Munford, Ark. 
Supreme Ct.).. .$ 500,281. 


Lapse of Policy.—A clause in an insurance policy stating that 
failure to pay premiums as provided ipso facto and without 
notice caused suspension, was held to be self executing. 
(Crome v. Fidelity Life Association, Ia. Supreme Ct.)... 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Non-forfeiture Provisions.—While his policy was in full force, 
the insured elected to take extended term insurance if the 
next premium due was not paid. Insured did not pay the 
next premium due, and died within the grace period. It 
was held that the option as exercised was not intended 
to take effect until the end of the grace period. Conse- 
quently, at the time of insured’s death, the whole life policy 
was in full force and effect and, by the terms of the in- 
suring clause, the amount of the premium due and owing 
at that time was deductible from the face value of the 
policy. (Gaenslen v. Northwestern Mut. Life Ins. Co., Wis. 
Supreme Ct.)...¥ 500,278. 


Application for Reinsurance.—The defense to a suit on a life 
policy was false statements in the application for reinstate- 
ment. The evidence was conflicting as to whether or not 
insured had signed the application. Since a finding that 
insured had not signed the application would dispose of 
the defense, there was no error in the trial court’s refusal 
to direct a verdict for the defendant. (Peters v. John Han- 
cock Life Ins. Co., N. J. Supreme Ct.). . .§ 500,275. 


Application of Dividend Toward Extended Insurance.—An in- 
surer is under no duty to apply dividends toward extended 
insurance where the policy expressly states that the in- 
sured should elect what disposition should be made of 
the dividends. (State Life Ins. Co. of Indianapolis v. Mc- 
Neese, Ind. App. Ct.) .. . 500,277. 


Cancellation of Policy—The insured denied making the false 
statements that were recorded in his application, but ad- 
mitted that he signed the application without having read 
it. It was held that he thereby adopted the statements 
as his own, and, since they were positive and of a fact 
actually material, the insurer was not required to prove 
that they were fraudulently made. (Equitable Life Assur. 


sone the United States v. Ashby, N. C. Supreme Ct.)... 


¥ 500, 


Agent’s Fraud.—Where both the insured and the insurer, act- 
ing in good faith, were deceived by the fraudulent acts of 
the agent who falsely reported the condition of insured’s 
health in the application, it was held that the policy should 
be cancelled and the premiums returned. (Boucouvdlas v. 
1300 —- Mut. Life Ins. Co., N. H. Supreme Ct.)... 


Release.—When a dispute arose as to the amount of indemnity 
due, insured executed an instrument purporting to release 
all rights to indemnity accrued and to accrue prior to 
November 1. The disability continued to the date of in- 
sured’s death, which occurred after November 1. It was 
held that there was no dispute as to the amount due after 
November 1, and since no consideration passed to insured 
for its release, its voluntary discharge by him was of no 
effect. (Continental Casualty Co. v. Johnson, U. S. C. C. A,, 
6th C.).. .§ 500,267. 


Cause of Death—aAn ulcerous condition of the stomach was 
not such a condition that would be considered a disease, 
defect, or bodily infirmity contributing to death. (Schrader 
v. Railway Mail Asso., Ind. App. Ct.). .. 500,279. 


Disability—Under the liberal Missouri construction of total 
and permanent disability, it was held that the insured, 
suffering from total deafness, was entitled to disability 
benefits under her life policy. However, it was further 
held that the insurer was entitled to have the issues judicial- 
ly determined without incurring the penalties of a vexatious 
refusal to pay. (Harms v. Mutual Life Ins. Co. of N. Y., 
St, Louis Ct. of App., Mo.).. .§ 500,273. 


Beneficiary’s Burden of Proof under Group Insurance.— 
Where the insured was not an active employee under group 
insurance, the burden is upon the beneficiary to prove that 


the insured kept his insurance alive by the payment of 
premiums on his own account. (White v. Prudential In- 
surance Co. of America, St. Louis Ct. of App., Mo.)... 
q 500,283. 


Suit on Converted War Risk Policy.—Insured is entitled to 
recover on a converted policy where a preponderance of 
the evidence shows that he is psycho-neurotic and suffer- 
ing from a permanent disability within the meaning of the 
policy and applicable statutes. (Pfeifer v. United States, 
U. S. Dist. Ct., E. D. Ill). . .§ 500,280. 


Interpleader.—The public administrator, a cousin of the in- 
sured who had paid the funeral expenses, and a paramour 
who had paid the premiums were interpleaded by the in- 
surer. It was held that the creditors had no right to the 
proceeds and, since the policy named as beneficiary the 
administrator of insured, a judgment ordering payment to 
the public administrator was affirmed. (Morris v. Metro- 
politan Life Ins. Co., La. Ct. of App.)... 500,276. 


Estoppel.—The acceptance of insurance dues by an agent of 
the defendant brotherhood constituted an estoppel on the 
defendant, and recovery of death benefits was allowed, 
even though the decedent had not made the formal ap- 
plication required for insurance. (Phillips v. Brotherhood 
of Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employes, Ia. Supreme Ct.).. . 500,265. 


Appellate Procedure.—In a suit for disability benefits, the issue 
was whether or not the insured was wholly disabled. On 
appeal from a judgment for the plaintiff, the insurer raised 
a question as to the time the disability occurred. It was 
held that since the question was not presented or ruled 
upon by the trial court, it would not be considered on 
appeal. (Klausen v. Grand Lodge of the Ancient Order of 

nited Workmen of the State of Kansas, Kan. Supreme Ct.) 
.. .§ 500,269, 


Depositions.—In a suit for the cancellation of a life policy, 
the insurer sought to take depositions which the bene- 
ficiaries contended elicited information which would not 
be admissible at the trial of the action. In allowing the 
deposition, it was said that the court could better pass 
upon the admissibility at the time of the trial. (Union 
Central ae Ins. Co. v. Burger, U. S. Dist. Ct., S. D. N. Y.) 


*% AUTOMOBILE 


Insurance Policies—Where a policy provided that it was to 
cover only excess insurance if another policy covering the 
same loss existed, the insurer under the first policy cannot 
be forced to contribute to the other insurer who paid the 
amount of the loss. (Michigan Alkali Co. v. Bankers In- 
demnity Ins. Co., U. S. C. C. A., 2nd C.)...$ 700,807. 


Accident Insurance.—A policy providing for the payment of 
a lump sum to the beneficiary if insured’s death was caused 
by an automobile collision was held applicable where the 
insured died three days after the collision. Although the 
death certificate stated that the cause of death was heart 
disease, the doctor was permitted to testify that the heart 
condition was caused by the accident. (Kirsch v. Federal 
Life Ins. Co., Kan. Supreme Ct.). . .] 700,774. 


Insurance Superintendent’s Regulations.—Regulations issued 
by the Superintendent of Insurance of the District of 
Columbia were held to be invalid since not authorized by 
any statute, and plaintiff, a mutual company licensed to 
transact business, is entitled to an injunction against their 
enforcement. (Hutchins Mutual Ins. Co. of D. C. v. Hasen, 
U.S. Ct. App., D. C.).. . 700,812. 


Pedestrian’s Care in Crossing Street—Court’s charge to the 
jury relative to the degree of care which a pedestrian must 
exercise in crossing a street was upheld. (Coates v. 


Herron, Jr., Ohio Ct. App.).. . 700,784. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Pedestrian Hit Crossing Street—From the conflicting evi- 
dence a jury could have found that plaintiff was crossing 
the street with the traffic lights in his favor and that de- 
fendant entered the intersection against the lights and at 
an excessive rate of speed, so the case should have gone to 
the jury. (Jackson v. Smart, N. H. Supreme Ct.)... 
q 700,803 


“Intersection” Defined.—Where the judge in his instructions 
to the jury defined the word “intersection” in a manner 
different than that adopted by statute, his definition was 
clearly wrong and constituted grounds for the granting 
of a new trial. (Hupp v. Doolittle, Ia. Supreme Ct.)... 
q 700,786. 


Intersection Collision.—Plaintiff entered an intersection, notic- 
ing the lights on another vehicle which he judged to be 
about 100 feet distant, and had almost cleared the same 
when the rear of his car was hit with great force by the 
other vehicle. The evidence is such that the question of 
contributory negligence should have gone to the jury and 
the entry of nonsuit was error. (Simpson v. Gautreau, R. I. 
Supreme Ct.). . . ff 700,805. 


Railroad Crossing Collision.—Plaintiff approached a railroad 
crossing with which he was familiar, knowing that the 
weeds that had grown up obscured the view so that ap- 
proaching trains could not be seen. He did not see the 
train until he was close to the tracks and then the engine 
of his car stalled. He got out and the train hit the front 
of the car. The court held that his contributory negli- 
gence precluded recovery. (Dickerson v. Missouri-Kansas- 
Texas Rd. Co., Kan. Supreme Ct.) . . .[ 700,775. 


Warning of Approach of Train.—As the car in which plain- 
tiff’'s intestate rode approached the railroad tracks, the 
lights signalling the approach of a train were on, the train 
whistle had been blown, and other cars had stopped to 
wait. This car pulled around and was hit as it crossed 
the tracks. The direction of a verdict for the railroad was 
proper, no showing of negligence on its part having been 
made. (Roberts v. Powell, Fla. Supreme Ct.)...{ 700,806. 


Cab Colliding with Motorcycle.—Appellee was injured when 
one of defendant's cabs, turning left at an intersection 
where the view was obstructed, ran into the motorcycle 
appellee was riding. The jury resolved all issues in favor 
of appellee and the appellant cannot disclaim liability on 
the fact that the driver of the cab was off duty, and was 
relieving the regular driver for a short time without the 
company’s knowledge. (Broaddus v. Long, Tex. Ct. Civ. 
App.).. .] 700,769. 


Bicycle Struck by Bus.—The minor plaintiff who was riding 
his bicycle down the street turned to the left in front of 
defendant’s bus after the driver had signalled that he 
desired to pass and had pulled out to the left in order to 
do so. The negligence of each was found to contribute 
to the accident and judgment was for the defendant. 
HOC v. Houston Electric Co., Tex. Ct. Civ. App.)... 


Trolley Passenger.—It is a question for the jury whether a 
passenger on a trolley was negligent in having his arm ex- 
tended out the window, so that a truck passing close to 
the trolley struck his arm causing the injuries complained 
of. The question of the truck driver’s negligence is also 


for the jury. (Byron v. Public Service Coordinated Trans- 
port, N. J. Supreme Ct.).. . J 700,809. 


Passenger in Cab Injured.—Where the driver of the cab in 
which plaintiff was riding entered an intersection at an 
excessive rate of speed and without yielding the right of 
way to a vehicle approaching from his right, and with 
which he collided, the court’s judgment for plaintiff was 
affirmed. (Womochil v. Peters, la. Supreme Ct.). . . | 700,787. 
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Bus Passenger Ejected.—Plaintiff was ejected from defend- 
ant’s bus on which he was a paid passenger on account of 
his being a nuisance and quarreling with another passenger. 
Judgment in plaintiff’s favor for injuries sustained was 
reversed, and the amount of damages awarded was held 
to be excessive. (Hartough v. Safeway Lines, Inc., Mich. 
Supreme Ct.).. .J 700,800. 


Chain Across Highway.—Defendant’s wrecker had attached a 
chain to the front end of a disabled car that was standing 
on one side of the highway, while the wrecker was stand- 
ing on the other. Plaintiff approached, saw the two cars 
about 12 to 15 feet apart and attempted to pass between. 
His truck was caught by the chain and he was injured. 
Verdict returned by the jury for plaintiff was affirmed. 
(Vashaw v. Marquette Public Service Garage, Mich. Supreme 
Ct.). . .§ 700,782. 


Collision at Corner.—The findings of the jury, relative to a 
collision at a corner, where the facts are conflicting will 
not be disturbed if they are reasonably supported by the 
evidence. Plaintiff's truck turned left at a blind corner, 
hugging the corner, and collided with defendant’s car 
approaching the corner on the other street. Judgment was 
entered for defendant on a _ counterclaim. Kiesau v. 
Vangen, Ia. Supreme Ct.). . .§ 700,789. 


Collision on Bridge.—Where the evidence is hopelessly in con- 
flict as to the manner in which the collision between plain- 
tiff’s and defendant’s cars occurred as they were crossing 
a bridge in opposite directions, the findings of the trial 
court will not be disturbed. (Johnson v. Burnham, Wash. 
Supreme Ct.)... 700,804 


Car Skidding—Where the record presents facts showing that 
plaintiff was contributorily negligent in causing the col- 
lision in that he drove his car in excess of the speed limit 
and on the wrong side of the road, causing it to skid 
and so come into contact with defendant’s truck which 
was standing still, judgment for plaintiff was reversed. 
(Huth v. Crescent Forwarding & Transportation Co., Inc., 
La. Ct. App.)...§ 700,811. 


Municipality’s Liability for Dangerous Street—A municipality 
is under a duty to keep its streets safe for lawful traffic 
and to protect such traffic from dangerous places near the 
traveled portions of the streets, although such places, them- 
selves, lie outside the city limits. (City of Seminole v. 
Morring, Okla. Supreme Ct.)... 700,780. 


Signal on Passing Car.—A collision between plaintiff’s car and 
defendant’s truck resulted when as plaintiff pulled to the 
left to pass the truck which was in front, the truck also 
turned to the left. The court found that plaintiff signalled 
the truck before starting to pass and judgment in his favor 
was affirmed. (Ingram v. City of Delano, Cal. Dist. Ct. 
App.). . .¥ 700,797. 


Car Stalled on Highway.—Plaintiff sustained injuries when her 
car collided with the rear of defendant’s car which had 
stalled on the highway. Plaintiff came upon the stalled 
car as she rounded a curve and failed to see it in time to 
avoid the collision because of blinding lights on a car 
coming in the other direction. Judgment for plaintiff was 
affirmed. (Alt v. Krebs, Ore. Supreme Ct.). . .f 700,798. 


Delivery of Papers.—Publishing company is not liable for 
negligent operation of a car owned by one with whom it 
had a contract for the delivery of its papers and driven by 
said contractor’s agent. (Hurla v. Capper Publications, Inc., 
Kan. Supreme Ct.).. .§ 700,773. 


Negligent Rate of Speed.—Where both the pleadings and 
= raised the issue as to whether plaintiff's car was 
eing operated at a negligent rate of speed at the time of 
the collision, the court erred in refusing to submit to the 
jury appellant’s requested instruction on this point. (Ranne 

v. Jackson, Tex. Ct. Civ. App.). . . | 700,764 
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Physical Facts Rule.—Plaintiff’s cab was struck by a train as 
he crossed deféndant’s tracks. He claimed that he had 
stopped, looked and listened, but failed to see or hear the 
train. The court held that the physical facts indicated that 
he ought to have seen or hand the train had he exercised 
the proper care, and granted judgment n. o. v. for defend- 
ant. (Cranston v. Baltimore & Ohio Rd. Co., U.S. Dist. Ct., 
W. Dist., Pa.)...§ 700,767, 


Recklessness Not Established.—The fact that a host falls 
asleep while driving on the highway, thereby causing the 
car to run into a bridge abutment and injure a guest to 
such an extent that he later dies, does not establish the 
degree of recklessness necessary to recovery under the 
on (Paulson v. Hanson, Ia. Supreme Ct.)... 


Emergency Vehicle.—A policeman in response to an order to 
make an “ambulance follow-up” proceeded down the street 
at an excessive rate of speed and failed to observe a sto 
Sign at an intersection as a result of which he collided wit 
plaintiff's car. The court held that it should have been 
a question for the jury as to whether or not he was operat- 
ing an authorized emergency vehicle, and it was error for 
the court to charge the jury that he was so doing. (Livesey 
v. Rogers, Calif. Dist. Ct. App.) . . .] 700,796. 


Guest’s Statement of Cause of Action.—In a fourth amended 
declaration, plaintiff stated that she was a guest in de- 
fendant’s car which was driven at an excessive rate of 
speed towards a heavily traveled intersection in the high- 
way, at which there was a signal light. The driver of the 
car knew that another vehicle was approaching the inter- 
section on the cross road, and increased his speed in an 
attempt to cross first. The collision resulted. The court 
held that plaintiff had not failed to state a cause of action. 
(Garvie v. Cloverleaf, Inc., Fla. Supreme Ct.). . . | 700,766. 


Guest’s Right to Recover.—Plaintiff sustained injuries as a 
result of a collision between her husband’s car in which 
she was riding and defendant’s car which was standing on 
the highway in the lane in which plaintiff's husband was 
traveling. The court’s directed verdict for defendant ‘was 
held to be error since the questions of negligence and sole 
proximate cause should have gone to the jury. (Newman 
v. Hots, la. Supreme Ct.). . . 700,790. 


Agency.—Where the evidence relative to whether the agent of 
the defendant was acting within the scope of his employ- 
ment at the time of the collision is conflicting, the jury’s 
findings will be upheld. (Phoenix Blue Diamond Express v. 
Mendez, U. S. C. C. A., 9th C.).. . 700,768. 


Consent to Drive Car.—Proof of ownership of a car prima 
a establishes that it is being used about the owner’s 
usiness or with his consent and the burden is upon the 
owner to show that it was not being so used. ere the 
owner of the car had allowed his brother to use it and the 
brother in turn had loaned it to another who was driving 
at the time of the collision. (Olinger v. Tiefenthaler, Ia. 
Supreme Ct.). . .§ 700,793. 


Scope of Employment.—Plaintiff was injured through the 
negligent operation of a car driven by defendant’s salesman. 
However, at the time, the salesman was on a personal 
errand and not on the employer’s business. Judgment for 
defendant was affirmed. (Waybourne v. Plains Chevrolet 
Co., Tex. Ct. Civ. App.). . .§ 700,771. 


Conditional Sale of Truck.—The assignee of a conditional sale 
contract is not the “owner” of the truck sold so as to be 
liable for injuries sustained by plaintiff in a collision in- 
volving said conditionally sold truck. (Hansen v. Kuhn, 
Ia. Supreme Ct.). . .¥ 700,792 


April 18, 1939 


Substituted Truck.—The insured traded in the truck covered 
by the policy prior to the expiration thereof, but the in- 
surer did not learn of this until application for renewal 
was made. The agent’s promise of an indorsement so that 
the policy would cover the substituted truck does not bind 
the insurer and no estoppel can be raised against it. (Great 
American Indemnity Co. of N. Y. v. Richard, N. H. Supreme 
Ct.). . .§ 700,802. 


Release of Insurer by Mortgagor.—Where a mortgagee of a 
car which was completely destroyed by fire filed its claim 
with the insurer upon notice of loss being given, its rights 
cannot be cut off by a release executed by the mortgagor to 
the insurer without its knowledge. (Hahn v. National 
American Fire Ins. Co., Kan. City Ct. App., Mo.). . .] 700,778. 


Judgment Paid by Assured.—A judgment rendered against the 
assured in an action based on a collision for which the in- 
surer disclaims liability is not res judicata against the in- 
sured in a subsequent action. The car involved was being 
driven by a minor at the time of the collision and the policy 
excluded such a driver from its coverage. (Daniel v. State 
‘ome Insurance Co., Kan. City Ct. App., Mo.)... 


Insurer’s Defense of Action.—Where the assured fails to co- 
operate and assist the insurer in the defense of an action 
brought against the former on account of an automobile 
collision, and the policy requires such cooperation, such 
conduct amounts to a breach thereof and the insurer’s 
failure to proceed with the defense of the action is justified. 
(Luntz v. Stern, Ohio Supreme Ct.). . .{ 700,781. 


Limitations on Liability—Where an insurer has paid to an 
injured person the amount to which its liability is limited, 
it has discharged its liability and no other recovery on 
account of that same injury may be had against the in- 
surer, although the loss sued for comes within the coverage 
of the policy. (Lumbermens Mutual Casualty Co. v. 
Yeroyan, N. H. Supreme Ct.).. .§ 700,801. 


Statutory Duties Violated—Allegations that a host violated 
statutory duties in operating his car at a speed in excess 
of the statutory limit, and in driving partly on the wrong 
side of the road without giving proper attention to on- 
coming traffic, do not show that he was guilty of wilful 
misconduct so as to permit recovery by a guest for in- 
juries sustained in the resulting collision. (Stacey v. Hayes, 
Calif. Dist. Ct. App.)... 700,795. 


Cancellation of Policy.—The insured was not covered under 
a public liability policy, inasmuch as the insurer gave notice 
of cancellation in accord with the provisions of the policy. 
This sufficiently advised the insured of his right to the 
repayment of the unearned portion of the premium. 
(Travelers Insurance Co. et al. v. Callahan et al., U. S. Dist. 
Ct., E. D. Mo.). . .§ 700,810. 


Evidence Overcoming Presumption.—Where evidence is in- 
troduced which raises a presumption that a dealer’s car 
was being driven by an employee within the scope of his 
employment at the time of the accident, such presumption 
may be overcome by substantial controverting evidence. 
(State ex rel. Waters v. Hostetter, Mo. Supreme Ct.)... 
{ 700,785 


Negligence of ty Sheriff.—Neither a sheriff nor the surety 
on his official bond are liable for negligence of the deputy 
where such negligence consists of the violation of a private 
duty. The deputy here ran into pedestrians, thus violating 
a duty owed to all such persons, but not an official duty. 
(Gray v. deBretten, La. Supreme Ct.). . .] 700,776. 


Compromise and Settlement—Where both parties claim dam- 
ages on account of injuries sustained in a collision, a re- 
lease = defendant to plaintiff does not release the defendant 
from ae claim. (Coats v. Strawmeyer, Ind. App. Ct.) 
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Negligence Imputed.—The failure of a driver of a car ap- 
proaching an intersection, where the view in one direction 
is obstructed, to use proper caution before entering onto 
the highway constitutes contributory negligence which may 
be imputed to a guest so as to prevent recovery for her 
death. (Ehrke v. Danek, Mich. Supreme Ct)... { 700,783. 


Settlement with Employee.—A settlement of a claim for dam- 
ages made with an employee under an impression that the 
employer was not bound is not an accord and satisfaction 
of claimant’s rights against the employer when it subse- 
quently appears that the employee was acting for the 
employer at the time of the accident. (Hamburger v. Pater- 
son Tallow Co., N. J. Supreme Ct.).. .§ 700,808. 


Statement of Cause of Action.—A mere statement that a truck 
was parked on the highway does not charge any negligence 
or wrongful conduct and does not state a cause of action 
against the owner. However, an allegation that a truck 
did not carry a rear-view mirror as required by statute, 
along with other allegations charging negligence, stated 
a cause of action against the owner of the truck. (Knight 
v. Hackett, Kan. Supreme Ct.). . .{ 700,772. 


Venue of Action.—An action involving an automobile collision 
which happened in the county in which defendants and one 
of the plaintiffs lived should be tried in that county, al- 
though the corporate plaintiff was a resident of another 
county wherein the action was commenced. (Greenspan 
Bros. Co. v. Collins, N. J. Supreme Ct.).. . 700,779. 


Burden of Proof.—In instructing the jury on the amount of 
damages, it was error for the court to omit to include a 
statement relative to burden of proof and such error con- 
stitutes grounds for reversal. (Marosis v. Nira, Tex. Ct. of 
Civ. App.). . .] 700,765. 


Statement of Counsel.—Statement of counsel to the effect that 
if he were to cover all the acts of negligence of the other 
party, he would have to cover everything in the calendar 
of crime was held to be prejudicial. (Texas Cab Co. v. 
Patton, Texas Ct. Civ. App.).. .] 700,763. 


Instruction as to Damages.—Where a judge’s instruction to 
the jury relating to the amount of damages which might be 
allowed a plaintiff, covered damages for permanent injury 
and there was no evidence that plaintiff had sustained any 
such injury, reversible error was committed. (Street v. 
Stewart, Ia. Supreme Ct.).. .§ 700,788. 
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Issues on Trial—Where facts concerning collision on high- 

way were in conflict, the court 
muaonee and contributory neg 
tr 


roperly left the issues of 
Reonae to the jury. (Cen- 
urety and Ins. Corp. v. Murphy, U. S. C. C. A,, 10th C.) 

.¥ 700,749. 


Settlement with Insurer.—Upon the basis of a written state- 
ment that the intersection collision involved had been 
caused by the negligence of one of the parties, the insurer 
of that party settled the claims of the injured. In an action 
to recover against the insurer of the other party who had 
been exonerated from all claims of negligence by the 
written statement, judgment was for the defendant. 
(Passera v. United States Guarantee Co.) . . .] 700,737. 


Venue of Action.—The commencement of an action for damages 
sustained in an automobile collision in the county where 
the accident occurred was proper. Service on defendant 
in the county of his residence may be had. (Grose v. 
Bredthauer, Neb. Supreme Ct.) . . .] 700,744 


Causes of Action.—In an action for the conversion of a car 
by the dealer to whom it had been delivered under an 
agreement for the purchase of a new car, a set-off on ac- 
count of the wrecking of a car loaned by the dealer to the 
purchaser to be used until his new car was delivered will 
not be allowed. (Lancaster v. Jordan Auto Co., Miss. Su- 
preme Ct.)...] 700,745. 


Submission of Case to Jury.—A judgment in favor of plaintiff 
for damages to his truck sustained when defendant’s truck 
collided therewith was reversed because the trial court 
erred in submitting the issues involved to the jury. (White 
v. Akers, Tex. Ct. Civ. App.) . . .§ 700,760. 


Discovery and Examination.—Taking of depositions and ex- 
amination to discover certain signed statements and photo- 
graphs relevant to issues on trial may be permitted. (Bough 
v. Lee, U. S. Dist. Ct. S. D. N. Y.)...9 700,741. 


Injured Pedestrian—Where a pedestrian has used all pre- 
cautions in crossing a street and she is struck after she 
nearly reaches the opposite curb, she is entitled to a verdict 
for damages. (Gilfoil v. Fishbein, R. I. Supreme Ct.)... 
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